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EX PARTE OR LATE FILED

.,8• ....,
Ms. Magalie R. Salas
Secretary
Federal Communications CommiBlion
Room 222
1919 M Street, NW
Washington, DC 20SS4

March 27,1998

\\ff\/q \0(

R'ECE'VED
MAR 271998

Re: Notice ofEx Parte Communication in Local Competiti~ _~visions

In the Telecommunications Act of 1996, CC Docket96-~d RM 9101

Dear Ms. Salas:

yesterday, on bchalfofLCI International Telecom Corp. ("LCI"), Anne K. Binlaman,
Senior Vice President and President, Local Telecommunicatioos Division, LeI, met with
CommiBlioncr Harold FlIrchtgott-Roth and his Legal Adviaor, Kevin Martin. The purpose of
the meeting was to discuss performaDce measurements, operations support systems, legalities,
and the importance ofa rulemating with regard to goals and criteria. Also discussed in the
meeting were recent actionl ofthe New York Public Service Commission and the possible
involvement of the Departmart ofJustice.

I have hereby submitted two copies of this notice to the Secretary, as required by the
Commission's rules. Please return a date-stamped copy of the enclosed (copy provided).

Please contact the undersigned ifyou have any questions.

Respectfully submitted,

~
.' /--r-- ",/. ,.'_.... ,,)

..........~? h~
Douglas W. Kinkoph
Vice President, Regulatory/Legislative AtTairs

CC: CommiBlioner Harold Furchtgott-Roth
Kevin Martin

8180 Qeensboro Drtve • Sutt8 800 • McLean. VA 22102ND•of CapieI r8C'd 0;..'Z..,
UstABC DE
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Augl.m 2e, 1997

RECENED
AUG 16 1997
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Mr. YtIIIIm F. Caton, ActIng hc.lwtary
F"" Comrnunicltto", commiaion
1819Matreatt N.W. - Roam 222 -.11· p •• IF ..
watlington. DC 20554 ....21 ..

~.~=~
Dear Mr. Caton:

A copy ",the enciaMd..~ tad8y to JIIke Jennings,
Radhika Karmarkar, 'Hendy Lader, Don~Ie and Richerd welch of the
Common Canter Bureau for inclusion in the nICOrd in the above ,.,.iced
praceeding.

TWo cap- CJf1h1l NaIce ... beinglUblllllad to the~IY of the
FCC in accordance with Sadlon 1.1208(a)(1) ofthe Commlllian's Rules.

cc: JIhI-'*'P
Alclhlka I<8rm8rk11r
WIndy Lllder

'- lOOn 8lackd8.
RlchanS VVetch
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ae: Autbar1ty of the C~iasion to Praaulpta 055
Putonuce Meaaura. Aftu the tipth C1:rcuit ' s
Ded..1on

In light of the tiqhth Circuit's recent decision in IQIIA

Vti,lD 14. v • .ICC, 1000e incumbent local exchang. carriers ("tEc:.s")

hava maintainac:1 that the C~••1on lacks jurisdiction to .s~ablisr.

Ope:ations SUppo:t Systems ("OS5") perfomance _asurements,

reporting requi.:-.nts, enforcaen't proc.dure., and default

p.rfo~. standards. Aa proposed by LC: and CampTel in their

joint Petition tor Expedited Rulemakinq, these rule. would largely

e.tablish ...sur_ant cateqOr1es, _thodologies, and reporting

p~cedUr.s that would be used to deter.m1ne the quality ot the OSS

mel ass access prav1dec:l by incumbent LEes both to ccmtp4ltit1ve LEes

and. to theaelves. Thus, they would be 'lIed to det.mine whether

COIIIP8t1tive LEes are rectUvinq the "nondiscriminatory" perfcxmance

m.ndatect by the Act -- .1...1..., performance at parity with that which

the incumbents th....lv.s enjoy. Th. petition.rs further propose

that ciafault studardll be aployad wh~re incumbent UCa are lmable

. O~ 1mw1.J.l1n; to provide the information necessary to l1etem1ne

...thar their ass ad. OSS acc.ss are being prOVided at parity (w1th

the incumbents always free to d.8IIlOutrate that their parfomanca

for th...l va. i. interior to one or more of thoae Itanetard. and

that theY the:r:afozoe .1leecl ngt cOIIIPly with tho•• particular standards

tn prOViding facilities ~ services to campetitors).

Nothing in the Eiqhth CircUit I s dacision casts c10ubt on

Ii ••~.

.... the cOllim1sa1on' s authority to proaulgate such rules. To the
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ccmtrcyI that elect.ian re.ff1J:U su.ch author!ty. The Eighth

C.iz:cu1t uphelci the Coa1••ion reC)Ulatianl that 1JIplement the

.t.tu~ary requirement that acaess to unbundled netwcrk el...nts

(including specifically OSS, and .ertiees for r ••ale be

"nondiscriminatory, If lIDCl the proposed OSS rule. would be issued

pursuant to the lame autherity and tor the same purpose as those

regulations.

In low, militiA' JoIX'd, the inCUlllbet LEes advanced.

~~rou. challenges to the Camm!.aion's requlaticns tmpl..entinq

incumbant LEes' duties to proVide access to uneunc1led. network

elements under Section 251{c) (3) of the Act. !he E1qhth Circuit,

however, largely rejected those challenqe, and upheld the

CGa'isaion's rules as a lawful exercise at its delegat.c authority.

-,' Host iaPortantly, for present purposes, the Eiqhth Circuit upheld

47 C.r.R. I 51.319If), which require. an incumbent LEC to prOVide

...-'

"-

(~ch) consist of p~e-ord.erinq, ordering, provisioninq,

_intenanca and repair, and b11linq' :functions supported by an

incumbent LEe's database. and iDfo~tion" (.mph_.is added). aaa
IOYI mil. Id., slip OPt at 130-133. The Eiqhth Circuit also

, upheld ..' C.F.1\. I 51.313 (b-C), which requ.1re. an 1Dcmabent LEe to

provida "a carrier p£chaain; acce.. to unbunclled network elements

with the pre-orderinq, provisioning, maintenance and r~air, and

.bill1D; functions of the' 1ncU1lbent LEe's operations support system"

an "ter.ma and conditions • " . no 1.11 tavprabl, to the requestinq

2.
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carrie: than the tams UDder Which the 1nc:umbent LEC proTide. lue.

el..ents to it••lfw (.-ph••is added). Thus, the !1qhth Circui:

upheld the ICC regulations that mandate exactly what the

petitiDners ara ...kinq here -- equal access to incumbent LlCs'

oss.
!he CQPMi ••1on's authority to i.sue requlat10ns de.s1g.dec·

to assure nand1acr~atoryaccess to OSS is further supported DY

'-' ~e fact tha.t the E1qhth Ci.rcuit also upheld numerous other

cClllL1.saion regulations iJlplament1nq Section 251 eel (3) 's

nondi.cr~at1on principle. For example, the court upheld the

COBIis8ian's raqu1nmut that -(_)n inct'D'bent LEe shall previae ••.

DAQAilcr'minatqry access to network elements on an unbundled b••is

-. ,"

.. ,'

•••• W 4' c.r.~. S 51.30' la) remphasi.s added). Likewise, the

court approved the Cona.i.l.ian' s determination that nthe quality at

an ~ed De~rk element, &. well a. the quality of the acces.

to such uDl:nmGlad network element, that an incumbC1t LEC prOVides

to a reqnest1nq telecommunications carrier shall be It 1."t .qual.
in qu.~1ty to that which the incumbent LEC prOVides itself." 47

. c.r.a. I 51.311 (b) (emphasis added). s.. Illg 47 C.F.R. S

51.305 (al (3) (requi:inq interconnection "that 1s at a level of

, quality that is equal to that which the incumbent LEC pre~id.s

itself"): ~ S 51.305(1.) (S) (requirinq interconnection on "te:ml

3
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and amet1t1ons that are no 1u. favorable than the taru and.

cond'tiou the 1DC'J8bent LEC provides iDterc:cmDactian to itself") .Yo

!he Eighth Circuit '. ueatmtmt of the coaisaion' S 10

called -supe~1or quality rule.," 4i C.r.R. S 51.305(a) (4),

51.311 ee), rather than castinq doubt on the Commission's power to.
1apleaumt the parity requirements of the Act 111th respect to OSS,

further ccnfims that power. In s'triklnq clown the.e rule., the

,._, court observed that although Section 251 (c) (3) '5 noncliscrim1nat10n

provision does not ;.1ve the Caaa1aa1an authority to require

"aupu1or quality 1ntercozmec:tion, q it does empower the Commission

to praaul;ate regulations that require incumbent LEC. to provide

access to competitive LECs -.qual" to their own. Iowa Utili ad.,
slip 011. at 139-40. Hcreover, evan wh1le rej ecting the FCC' I

"~' .uperior quality regulations, the court expressly ppheld the

C0""1.ssion' • rules mandating that inCUlllbent LEes modify their

facilities to the extent necessary to provide competitive LECs with

equal access. 1d. at 140 n.33.

7.he 8tatutory basis for the Cammis.ion1s authority in

these areas ia clear.. !he E1;hth C1rcuit abnously AcogniZ..d. that

~'" ailJoc. the C01'B1••ion is "specifically authozoized" to d..termine

-what network elements should be made available for purposes of
Ii

"....

......

1 Altbov.qh the E1gh1:h CUcuit ciid not adck••••ach ot 'th••• :rule.
1M1"11dna1 1y, the~t u,c. Ud uJc.c the court "to ncate the
rec'. .'tire raat bport IDCl orcle,r, n Tpw mil. 14. at 153, aAd
the Court wtead -_Callcl all of tha Co.-ai.sicm's unb\mdl1nq
re;ulat10ns except for rul•• 51.305(&) (4), Sl.311(C), 51.31S(c)
(f), anel Sl.317. w 14. at 151 n.3B.

4
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SUbsection [251] (c) (31 ft Ja8a 47 U.S.C. I 2!1(dl (2)1 Ipwt Util. Id·,

slip op., pp. 103-104 D.10, 119 n.23), it would make no s.nae if

the Camaission likewise could not adopt rul•• ;o".minq the!::

tunct:1cmalitie.. In4aed, the Commission prope:r:ly cho•• in the

Lps.l C"IPlPetitign Qmlr (! 2S9) to "identify .l__t~ [not] in,

rigid tams, but rather by function" -- and tho.e functions are

nquirac1 by statute to be perfomad. on a noncl1scriJll1natory b••is.

':hus, because network elements are d.efined by the tuDctiOD.l they

perfoz:llL, it is friYOlous 1:0 su;qest that the cammi••ion's authority

to clef1ne natworle elements excludes issue. of performance. An

inCUlllbm1t LEC cannot, for 8Xl1IPle, comply with its duty to pro"icle

unbundled Iwitcb1Dg -- .s defined by the Commission -- by g1vin;

acce.s to • ~itch that doe. not work for competitive LEC. as wall

as it works tor the incumbent.

~b. Commis.ion's authority to promulgate rules on

nond1lcrt.inatory OSS p~or.manc. in the re.ale context 11 also

contirmed. by the Eighth Cireu1t 's decision. The !i;hth Ci::cuit

ezpr...ly upheld the Commission's authority unde% Section

251 (c) (4) (Bl to adopt Z'Ule. that "da~ine(1 the O'ftJ:all scope of the

incumbent LECs' resale cDliqations. ft Iowa ati1. Id" aliI' op. at

152-53. ADd.s the Commi••ion explained in it. LOc. l Cp'p1tition

0rd.r , 1ts :equlatioDI :equ1r1nq noncl1sc:tainato:y ace... to OSS

were &1.0 adapted pursuant to that provision. 1M. LQcll

CnmDet1ttgn Ord.~ ! 517 ("nondiscriminatory acce.s to operations

s
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.apport .yst.." 1. a "tam or ccmd1t:1cm of • • • re.&1. und.er

.~ section 2!1(c) (4)").

In .,., far frOll UAder.ad.niDCjl the Commission' s authority

~ to p:romulgate revuJ,at1ona 1JIpl..ntinq the requirement that

~t LJ:C. pmvida their campetito~. with. ass Imd OSS ace••• at

·a quality equal to that which the inCU1llbB.t itself enjoys, the

EJ.ghth Cixcuit 's decision reaffi=s that authority. And the rule.

p:rcposed by the petitioners, aimed at measuring the currmt level

ot quaJ.ity ot 1m:umbent LEC5 I ass as prov1cWc1 to the inC1abent LEes

tb....lv•• and as provid.d to competitive carriers, are vital to

enaurinq auch .qual .cce.s. Incleed, without clear perfomanee

....ur.meDts aDd reporting requ1remants, regulatory agencies will

haft DC ability to cletem1ne whether incumJ:)ent LEes are fulfilling

their ~and1scr1m1nat1onob11;ations under the Act.

It i. ~ly claar that the Camm1ssion has authority to

~l;ate regulations proposed by petitioners that would lIet

The.. default perfor.manca

1nt.J:!al. would take effect .emu when an inC'UJnbent LEe had failed.

or refused. to SuPPly appropriate data for any _uureat cateqory,

'.~~ aDd wau1d thus seek to aforee the A.c:t r s parity requ1:eents in the

, elece of infomation from the incumbent LEe. once the 1nCU1lbent

LEe provides aueb infamation, then the perfo=-nce stad'rda would

h. cletera1Ded by the 1nCU1llbent LEC I s own performance 1ntervals.

I" "'nl~ LCI Coa.ents, CC Docket No. 96-98, at S-1 (July 16,

1991) (corrected version) •

6
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AI such, the ~J:toZ'Mftce st_duds are well wiw.n the

lcope of the statutory author!ty d11c:ualec1 above allowing the

c.= i ••1on to pzre.upte nplat1cms that require incumbtmt LEes to

prancle equal access to OSS. In tact, th... standards are

...eU&! to p%nentinq 1.nc:uIabent LEes fram d1scz:1a1natinq ap~.t

COIIPet1t1ve~ !)y 11IIply fa111nq to pro'V'ide the ·.asuremeht data

neces.ary to detera1ne their true level of OSS perfomance.

Horeo...-r, th... c!efault rules are alao a reasonable reapcmse to the

tact ~t 1ncuIIbent LEes haYe exclusive access to mast of the

tnfoz.at101l nece••ary to detar.m1ne tbe1r .c~ual OSS performance:

.ettinq default per!0r.manc8 standards q1...... incumbent tEe.

incentive. to come forward with infor.mation :eqardin, their true

le~l. af OSS perfar.mance, thereby allowinq requlators accurately

to d8t.r.mine the quality ot OS5 access to which competitive LEes

are entitled..

1


